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Aims of this kit
The aims of this information kit are to:

•	 increase	awareness	of	the	health,	legal	and	financial	
benefits	of	100%	smoke-free	housing

• inform strata title owners, agents and tenants 
about	ways	to	address	the	problem	of	second-
hand	smoke	in	apartment	blocks	and	other	
types	of	multi-unit	housing	such	as	townhouses,	
condominiums	and	villas

•	 contribute	to	the	increased	availability	of	 
smoke-free	housing	options.

Why there is a need for the kit 
As	smoking	rates	in	the	community	have	fallen	and	
scientific	knowledge	on	the	harmful	health	effects	
of	exposure	to	second-hand	tobacco	smoke	has	
accumulated,	the	Australian	public	has	become	more	
aware	of	the	benefits	of	smoke-free	environments,	
whether	at	home,	at	work	or	at	a	public	place.

While	smoke-free	policies	and	regulations	relating	 
to	indoor	workplaces	and	public	areas	are	widespread	
in	Australia,	there	are	few	restrictions	on	smoking	in	
apartment	buildings	and	other	multi-unit	residences.	
As	a	result,	there	has	been	a	growth	in	concern	among	
apartment	residents	about	the	impact	of	second-hand	
smoke	drifting	into	their	homes.	The	resulting	increase	
in	the	number	of	people	contacting	Cancer	Council	
NSW	about	this	problem	has	led	to	the	development	
of	this	kit.

 

Air-conditioning systems are among the means by which 
smoke can drift throughout a building
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The	concerns	of	those	who	contact	Cancer	Council	
about	this	problem	are	valid.	A	number	of	scientific	
studies	have	found	tobacco	smoke	contaminants	in	
the	apartments	of	non-smoking	residents	who	live	
in	a	building	where	people	are	permitted	to	smoke	
indoors.1-4	The reason for this is that smoke tends 
to	drift	throughout	a	building	via	door	and	window	
jambs,	wall-inset	air	vents,	mechanical	ventilation	and	
air	conditioning	systems,	elevator	shafts,	hallways,	
stairwells,	cracks	in	walls,	balconies,	patios,	plumbing	
systems	and	electrical	systems.

One	course	of	action	that	people	living	in	apartments	
and	other	multi-unit	residences	have	taken	to	resolve	 
the	problem	is	to	gain	the	support	of	their	building’s	
owners’	corporation	to	pass	a	strata	by-law	prohibiting	
smoking	on	the	property.	Such	by-laws	have	been	
passed	on	the	grounds	that	tobacco	smoke	that	drifts	
into	the	apartments	of	others	and	into	common	areas	 
of	buildings	constitutes	a	nuisance,	in	the	same	way	 

that	loud	music,	barking	dogs	or	other	
noxious	fumes	would	be	regarded	 

as	a	nuisance.	This	course	
of	action	has	survived	legal	
challenge	in	NSW.5,6

Most	people	want	to	live	in	a	smoke-free	environment	
and	this	has	been	confirmed	by	a	recent	survey	that	
found	over	90%	of	people	have	made	their	own	
residences	smoke-free.7	With	15%	of	Australians	being	
daily	smokers8	it	would	appear	that	even	many	smokers	
prefer	to	live	in	a	smoke-free	environment.

If	you	are	considering	taking	some	action	to	resolve	a	
smoke	drift	problem	in	your	residential	block,	this	kit	can	
provide	you	with	the	evidence	and	options	for	achieving	
smoke-free	apartment	living.

The kit contains the following Information Sheets:

• Information Sheet 1  
Why	choose	smoke-free	apartments?

• Information Sheet 2  
What	you	can	do	to	prevent	or	address	the	problem	of	
smoke	drift	in	apartment	blocks

• Information Sheet 3  
Case	studies

• Information Sheet 4  
Examples	of	‘smoke-free’	strata	by-laws

• Information Sheet 5  
Frequently	asked	questions

• Information Sheet 6  
What	is	happening	overseas?

• Information Sheet 7  
General information
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Why choose smoke-free apartments?

The health evidence

The scientific evidence that second-hand smoke 
exposure is a cause of ill health including serious 
disease in both adults and children is overwhelming.1-5  
Every major health and medical research agency  
that has reviewed the evidence has come to this  
same conclusion.

Tobacco smoke contains an estimated 4,000 
chemical compounds including 66 carcinogens 
(cancer causing substances).6

Children exposed to second-hand smoke are at  
an increased risk of:

• sudden infant death syndrome (SIDS)

• acute respiratory infections

• ear problems and

• asthma.5

Research has demonstrated a strong association 
between the increasing prevalence of smoke-free 
homes and decreasing rates of SIDS in the  
United States.7

Adults exposed to second-hand smoke are at an 
increased risk of:

• lung cancer

• immediate adverse effects on the  
cardiovascular system

• coronary heart disease and

• asthma attacks.5

There is also a small but growing body of research 
suggesting potential health impacts of second-
hand smoke exposure resulting from the infiltration 
of tobacco smoke into the homes of non-smokers.  
Most of this research has utilised air quality testing 
to show that second-hand smoke can spread 
throughout apartment block complexes to infiltrate 
apartments where active smoking does not occur.8-11 

For example, one study found that most children 
without a known source of second-hand smoke 
exposure inside the home still showed evidence 
of tobacco-smoke exposure. Children living in 
apartments showed greater exposure than those  
living in detached houses.11

In another study, of 11 multi-unit housing blocks, 
significant second-hand smoke drift from smoke-
permitted units into smoke-free units within the same 
building was found to have occurred via a number 
of pathways. It was suggested by the researchers 
that the implementation of a smoke-free building 
policy would be the most effective way to ensure that 
residents of units are not exposed to second-hand 
tobacco smoke.8

The evidence is so compelling that Australia’s National 
Preventive Health Taskforce recommended to the 
Australian Government that action be taken to protect 
residents of multi-unit developments from exposure to 
smoke drift.12
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Community support

For many years surveys have shown that the majority of 
Australians support smoke-free environments whether 
at work or at public places. A recent survey also 
indicated strong preferences for smoke-free domestic 
environments. The NSW Ministry of Health’s (formerly 
Department of Health) Annual Report on Adult Health 
(2009) found that 92% of adults lived in homes that  
were smoke-free.13

These preferences are consistent with current NSW 
smoking prevalence statistics which show a significant 
decrease in the proportion of the population who are 
current smokers. In 2009, only 17% of NSW adults were 
daily or occasional smokers.13

It is reasonable to conclude from these statistics that 
most people would choose to live in a smoke-free 
apartment block over one where smoking is allowed.

Financial benefits of smoke-free apartments

Financial benefits exist for both owners/landlords and 
tenants of smoke-free apartments. These benefits can 
result from:

• A reduced risk of fire and other cigarette-related 
damage such as burn marks on carpets, furniture 
and counters, which will reduce repair or replacement 
costs. In 2006/2007 there were 254 building fires in 
NSW as a result of “heat from smokers’ materials”.14

• Lower cleaning costs for owners of units who are 
selling or leasing their properties (tobacco smoking 
leaves smoke residue on walls and curtains).  
A report in the United States revealed that “apartment 
turnover costs can be two to seven times greater 
when smoking is allowed compared to the cost of 
maintaining and turning over a smoke-free unit”.15 

• Reduced cleaning needs may result in quicker sale  
or lease.16

• Eliminating the risk of legal action (see under ‘Legal 
reasons’ below).17,18

• A greater likelihood of full rental bond refund for 
tenants terminating a lease.

• The possibility of higher property re-sale price or  
rental income.16

A US report quantified the mean smoking-related  
cost for apartment owners and managers between  
2008 and 2009 at $US4935 for each unit without a  
non-smoking policy.19 

 

Legal reasons – A supportive legal environment

Statutory laws 

Smoke-free Environment Act 2000 

The statutory laws that apply to residential places apply 
to common areas only. Smoking in enclosed common 
areas to which the public has access is prohibited under 
the NSW Smoke-free Environment Act 2000. Such areas 
may include main entrances and stairwells. They do not 
include secured areas within security buildings that are 
only accessible through invitation by an owner  
or occupier.

A NSW Ministry of Health (formerly Department of 
Health) fact sheet on the Smoke-free Environment Act 
as it relates to strata and community schemes can be 
accessed on the NSW Ministry of Health web site.20

Strata Schemes Management Act 1996

While not including a specific reference to smoking, 
Section 117 of the NSW Strata Schemes Management 
Act 1996 requires that owners and occupiers using a 
lot not create a nuisance. It was this requirement that 
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comprised the basis to a 2006 Consumer, Trader and 
Tenancy Tribunal decision - cited and summarised 
under the heading ‘The case law’ (below) – in which lot 
occupiers were ordered to cease causing:

… a nuisance to occupiers of other lots by  
taking necessary action to prevent smoke odour  
from their cigarettes entering other lots and the 
common property.17

The NSW Residential Tenancies Act 2010

The NSW Residential Tenancies Act 2010 addresses the 
Tenant’s right to quiet enjoyment. Part 3 of Section 50 
(Tenant’s right to quiet enjoyment) states:

3. A landlord or landlord’s agent must take all  
reasonable steps to ensure that the landlord’s 
other neighbouring tenants do not interfere with the 
reasonable peace, comfort or privacy of the tenant 
in using the residential premises.

Part 1 (b) and (c) of Section 51 (Use of premises by tenant) 
states that a tenant must not do any of the following:

(b) cause or permit a nuisance,

(c) interfere, or cause or permit any interference, with 
the reasonable peace, comfort or privacy of any 
neighbour of the tenant.

The case law

While there are no statutory laws that specifically regulate 
smoking in the private areas of residential properties, the 
two NSW legal cases cited and described below indicate 
that it is within the power of owners’ corporations to 
act to control smoking by both occupants and visitors 
throughout a multi-unit housing complex.

Consumer, Trader and Tenancy Tribunal  
(Strata & Community Schemes Division) 
Applications SCS 06/44767 and SCS 06/4478317

On 6 November 2006 G. J. Durie, Strata Schemes 
Adjudicator at the Consumer, Trader and Tenancy 
Tribunal ordered particular tenants in a Strata Scheme to 
take action to prevent smoke odour from their cigarettes 
entering other lots and common property. In addition, the 
owner of the lot in which the tenants lived was ordered 
to take action to prevent smoke odour from the tenants’ 
cigarettes entering other lots and common property. The 
orders had been sought by the owners’ corporation on 
behalf of tenants who had been affected by smoke drift 
within the apartment complex. Copies of the Tribunal’s 
orders in relation to this case can be obtained by 
contacting Cancer Council’s Tobacco Control Project 
Officer on 02 9334 1900.

Salerno v Proprietors of Strata Plan No. 4272418

This case was decided in the Supreme Court on 8 April 
1997. The judgement demonstrated that it is within the 
power of the owners’ corporation to ban smoking by both 
occupants and visitors, even on individual lots (under the 
by-laws to Schedule 1 of the NSW Strata Titles Act 1973 
which imposes a number of positive obligations on conduct 
in lots). The judgement may also allow for the prohibition 
of smoking on unenclosed land that comes under the 
jurisdiction of owners’ corporations, for example, balconies 
or gardens. So those affected by smoke drift in residential 
developments should raise the matter with their owners’ 
corporation. Hard copies of the Salerno judgement can be 
obtained by contacting Cancer Council’s Tobacco Control 
Project Officer on 02 9334 1900.

Private actions under the common law

While taking a private legal action can be expensive 
and stressful there are a number of remedies that may 
be invoked under the common law. Cancer Council’s 
booklet When Smoke Gets in Your Eyes.....(nose throat, 
lungs and bloodstream) - A guide to passive smoking 
and the law in NSW outlines such possible remedies to 
the problem of smoke drift in apartment complexes. The 
following information from the booklet discusses rights 
before common law. It should be emphasised however, 
that in relation to the problem of smoke drift in apartment 
complexes, at the time of publication of this information 
kit these causes of action were yet to be tested in 
Australian courts.

 The common law torts of trespass, nuisance  
and negligence may all be available to prevent or 
provide remedy for exposure to second-hand  
smoke in the home.

 Trespass involves intentional interference with the 
person, invasion of land or interference with chattels 
(property other than land). 

 Nuisance may be public or private. 

 Public nuisance includes things like causing pollution, 
emitting noxious smoke and fouling the environment. 
A private claimant would have to show some particular 
or special loss beyond the ordinary inconvenience or 
annoyance suffered by the public at large; for example, 
that as a particularly sensitive person such as an 
asthmatic they were affected by second-hand smoke.

 Private nuisance refers to a substantial and 
unreasonable interference with a person’s use or 
enjoyment	of	land;	for	example,	by	smoke	infiltrating	
into a private space (such as an apartment in a 
multiple occupancy building) from an adjoining 
common area. If this action is successful, it may be 
possible to recover damages or to seek an injunction 
to restrain the conduct.
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 Given what is now known about the harmful  
effects of second-hand smoke, remedies based  
on these tortious actions may be available to obtain 
damages or prevent harm occurring in the case  
of persistent breach. 

	 Individuals	may	also	have	the	benefit	of	rights	which	
may be enforced privately (private rights), either under 
statute or by virtue of some agreement such as a lease 
or covenant of quiet enjoyment of property. The rights 
which apply in any particular case will depend 
on the precise nature of the relationship 
between the person affected and 
those against whom rights may be 
enforced; and there may be limits 
to the extent to which action may 
be taken against a landlord or 
body corporate as opposed to 
the person who is the immediate 
cause of the problem. 

 Again, with what is now known 
about the dangers of second-hand 
smoke, the scope for enforcing private 
rights of action should be explored.21
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What you can do to prevent or address the problem of  
smoke drift in apartment blocks
There are options available to both tenants and landlords/owners/agents to address the problem 
of smoke drift in apartment blocks.

An initial approach to resolve the problem might be to discuss possible solutions directly with the 
smoker. However, you should only speak directly with the smoker if you feel comfortable about 
your safety in doing so. Should this approach fail to resolve the problem, it is recommended that 
the approaches described below be pursued.

Landlords/Owners/Agents 

Landlords/Owners/Agents can take the following action:

• If a property owner in a multi-unit development 
does not own the entire development, this owner 
should seek the support of the owners’ corporation 
to establish a strata by-law† that prohibits smoking 
throughout the entirety of the development.

• In advocating to the owners’ corporation, the 
owner should provide members of the corporation 
with information on the health, legal, and financial 
benefits+ of adopting a smoke-free by-law.

• If a by-law is established, provide notice to tenants 
of any decision to introduce the smoke-free building 
policy and that it will apply to all indoor areas.

• Include adherence of the smoke-free policy as a 
condition of lease in any new or renewed rental leases.

• Include information about the smoke-free policy in 
any ‘for rent’ or ‘for sale’ advertising.

• Place ‘no smoking’ or ‘smoke-free area’ signs in 
strategic locations.

• Be ready to explain the reasons for the smoke-free 
policy to tenants and would-be tenants. Consider 
referring tenants to this information kit.

• If your property insurer does not already provide a 
discounted fee for insuring smoke-free properties, 
suggest to the insurer that they do so. Point out 
that a property in which smoking does not occur 
represents a lower financial risk to property insurers 
(see under ‘Financial benefits of smoke-free 
apartments’ in Information Sheet 1, ‘Why choose 
smoke-free apartments?’).

 

† See Information Sheet 4 - Examples of ‘smoke-free’ strata by-laws.

+ See Information Sheet 1 - Why choose smoke-free apartments?

Information 
Sheet 2
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Tenants

As a tenant you have a legal right to participate in 
owners’ corporation meetings if you have written 
permission from your landlord. You will not however 
have a right to vote at such a meeting. Nevertheless, 
once such permission is gained you may be able to 
advocate to those who can vote for the adoption of a 
by-law that would establish a 100% smoke-free policy in 
your apartment complex. In advocating to your owners’ 
corporation you might like to make the following points:

• Second-hand smoke is a cause of illness including 
serious disease.1-6

• There is a small but growing body of research 
suggesting potential health impacts of second-hand 
smoke exposure resulting from the infiltration of 
tobacco smoke into the homes of non-smokers.7-10

• The vast majority of people are non-smokers with 
even greater numbers choosing to make their homes 
smoke-free.11

• There may be significant financial savings◊ to be 
enjoyed from 100% smoke-free policies applying to 
apartment complexes.

• Compelling legal reasons‡ suggest that it is good sense 
to establish a 100% smoke-free policy.

You should also be aware that under the NSW 
Residential Tenancies Act 2010:

• Your landlord or landlord’s agent must take all 
reasonable steps to ensure that other neighbouring 
tenants do not interfere with your reasonable peace, 
comfort or privacy in using your residential premises.

• Also under the Residential Tenancies Act 2010, 
the Consumer, Trader and Tenancy Tribunal is 
empowered to hear and settle disputes relating to 
residential tenancies. Tenants have the right to apply 
for a hearing by the Tribunal. It was the Tribunal that 
ordered particular tenants in an apartment complex 
to take action to prevent smoke odour from their 
cigarettes entering other lots and common property 
after a landlord brought a case on behalf of tenants 
who had been exposed to second-hand smoke.12

It might be a good idea to show this information to  
your landlord.

◊ See Information Sheet 1 - Why choose smoke-free apartments?

‡ See Information Sheet 1 - Why choose smoke-free apartments?
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Case Studies

A number of strata buildings in Sydney have adopted smoke-free by-laws. The case studies 
presented here look at how the occupiers of two strata blocks achieved this.

Case Study 1

The chairman of an owners’ corporation for a 
residential apartment building in the western Sydney 
suburb of Ashfield was approached by other residents 
concerned about tobacco smoke invading their 
apartments. They were also dismayed at having 
to continually remove tobacco-related litter from 
footpaths and garden beds at the block.

Residents complained of being exposed to the 
smoke day and night with little respite. The smoke 
was originating from two units in the block of eight. 
In one of the two units the smoke would reportedly 
drift from the living room through a balcony door 
and then through balcony doors and windows of 
other units. Residents believed the smoke was also 
travelling through vents in the walls of units and via the 
building roof cavity. In the other of the two units, the 
tenant reportedly used the balcony for smoking with 
the resultant smoke drifting directly into windows and 
other balcony doors.

The chairman sought advice from the block’s 
strata manager about the legality of a strata by-law 
that would allow a 100% smoke-free policy to be 
implemented at the block. Based on a 2006 decision 
by the Consumer, Trader and Tenancy Tribunal in 

NSW1, the strata manager confirmed the legality of 
such a by-law. Consequently, at the request of the 
owners’ corporation, the strata manager developed 
a by-law, which was supported by more than the 
required 75% of those attending the special meeting 
organised to decide the matter.

Subsequently, all current residents of the building 
were notified of the new by-law, and from that point 
on, every new tenant was informed of the by-law 
prior to signing their lease. Signage was also posted 
at strategic points on the property to inform visitors - 
including trades people - that the entire property is a 
smoke-free area.

Shortly after the by-law was adopted, one tenant 
from whose unit tobacco smoke had been escaping 
moved out. The tenant in the other unit from which 
smoke had been escaping reportedly initially refused 
to comply with the requirement of the by-law and 
continued to smoke on the unit balcony. The response 
of the executive committee was to advise the tenant 
that if this non-compliance continued the tenant would 
be issued with a ‘Notice to Comply with a By-Law’ 
and that a fine of up to $550 could be imposed by the 
Consumer, Trader and Tenancy Tribunal. In response, 
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Case study 2

After a year of second-hand smoke exposure, residents 
in a six-lot art deco apartment complex in Sydney’s 
eastern suburbs decided it was time to take action to 
resolve the problem. With the existence of double brick 
walls throughout the building, tobacco smoke managed 
to find its way from a top floor apartment through air 
vents in that unit’s walls, travelling between the double 
brick walls and into the vents of units adjacent and 
on the floors below. The impact upon non-smoking 
residents ranged from annoyance to a diagnosed 
respiratory condition that a medical practitioner attributed 
to second-hand smoke exposure.

Personal approaches and letters to the occupants of 
the apartment from which the smoke was coming had 
failed to resolve the matter. It was then that one of the 
residents approached Cancer Council NSW seeking 

copies of NSW legal judgements that had affirmed the 
right of strata owners’ corporations to establish by-
laws allowing 100% smoke-free policies.1,2 The resident 
then contacted the Land Titles office of the NSW 
Government’s Land and Property Management Authority 
to obtain a copy of the by-law that was the subject of 
one of these cases. Having obtained this, the resident 
drew upon the by-law to draft one for the resident’s own 
strata corporation. The draft was then reviewed and later 
supported by the corporation’s strata management agent.

The by-law was passed at an extraordinary general 
meeting of the owners’ corporation with unanimous 
support. Signage stating that the building was subject to 
a 100% smoke-free environment policy was placed in all 
common areas.

… we have 
received nothing 

but praise from all the 
residents of the building, 
new tenants and owners 
in the building, and the 

managing agents  
of the units. 

the tenant agreed to walk the short distance to the 
footpath at the front of the building and smoke there, 
thus resolving the matter.

The chairman of the owners’ corporation has informed 
Cancer Council NSW that since the by-law was passed:

 … we have received nothing but praise from all the 
residents of the building, new tenants and owners in 
the building, and the managing agents of the units. 
It is definitely a healthier place to live without any 
unsightly cigarette butts on the ground or foul  
second-hand  smoke wafting throughout the building 

 and common areas. I believe we have increased the 
rental/resale value of each unit in the building. After all, 
approximately 83% of the population do not smoke 
and would preferably live in an apartment block that  
is free of cigarette smoke as a result of how close  
we all live to our neighbours, and a non-smoking 
tenant would definitely want to rent out a unit that 
has not had a smoker in it previously. However, this is 
difficult to quantify, but is the opinion of myself and the 
other seven owners, along with the managing agent  
of the building.

The use of clear signage will 
help to encourage compliance 
with smoke-free policies.
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Examples of ‘smoke-free’ strata by-laws
Individual circumstances will determine the amount of detail contained in a strata by-law 
prohibiting smoking. However it is important that the by-law clearly indicates the areas in which 
smoking is prohibited. The following two examples are real by-laws that have been provided to 
Cancer Council by representatives of owners’ corporations.

Note: The word “lot” in these examples refers to a unit within a building.

From an apartment complex in Sydney’s inner west

By-law prohibiting smoking on the premises:

(i) The owner or occupier of the lot must not  
smoke nor allow smoking within a lot or within the 
common property.

(ii) Without limiting paragraph (i), the owner or  
occupier of a lot must not allow any invitee to  
his lot to smoke within the lot or upon the  
common property.

From an apartment complex in Sydney’s east

Specially resolved that the following special by-law  
be created:

Special By-law – Smoking In accordance with Strata 
Schemes Management Act 1996, Sections 47, 117, 45:

1. The proprietor or occupier of a lot must not  
smoke nor allow smoking within a lot or within the 
common property.

2. Without limiting paragraph 1, the proprietor or 
occupier of a lot must not allow any invitee to 
smoke within his/her lot or upon common property.

3. The Owners’ Corporation delegates to the strata 
managing agent responsibility for:

(a) The service of a notice, in a form approved by 
the Director-General, on the owner or occupier 
of a lot requiring the owner or occupier to 
comply if satisfied that the owner or occupier 
has contravened this by-law and

(b) Commencing legal proceedings seeking Orders, 
requiring a person who fails to comply with 
a notice served in (a), to pay the statutory 
pecuniary penalty and any costs of the Owners’ 
Corporation in the proceedings.
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It is important  
that the by-law 
clearly indicates 

the areas in which 
smoking is 
prohibited.

Example developed by the organisation Action on Smoking and Health Australia
This more detailed example was developed by ASH Australia with legal guidance:

THE OWNERS – STRATA PLAN No. (X) 
(address) DRAFT MOTION

That the (name) Owners’ Corporation specially resolve 
pursuant to (Section and relevant Act, e.g. in NSW: 
Section 47 of the Strata Schemes Management Act 
1996) to make an additional by-law in the following terms:

SPECIAL BY-LAW: SMOKING ON THE PREMISES

1. For the purposes of this by-law:

(a) “smoke” means smoke, hold or otherwise have 
control over ignited tobacco or any other product 
that is intended to be smoked and is ignited;

(b) “the property” means all lots and the common 
property of the strata scheme;

(c) an owner of a lot, and a director or shareholder of 
a corporate owner shall be an occupier of that lot if 
he or she resides in the lot.

2. An owner or occupier of a lot must not smoke, or allow 
any one else to smoke, within a lot or the common 
property.

3. If a person, not being an owner or occupier of a lot, 
smokes in the lot the occupier of the lot breaches this 
by-law unless:

(a) the occupier did not know, or could not reasonably 
be expected to have known, that the person was 
smoking in the lot; or

(b) upon becoming aware that the person was smoking 
in the lot, the owner or occupier asked the person 
smoking to cease smoking immediately or to leave 
the property immediately, and the person did so.

4. If a person, not being the owner or occupier of a lot, 
smokes in the common property, the person, being an 
owner or occupier of a lot, who invited that person into 
the common property or with whose permission the 
person remains on the common property breaches the 
by-law unless:

(a) he or she did not know, or could not reasonably 
be expected to have known, that the person was 
smoking in the common property; or

(b) upon becoming aware that the person was smoking 
in the common property the owner or occupier 
asked the person smoking to leave the property 
immediately, and the person did so.

OPTIONAL ADDITIONAL CLAUSES:

5. This by-law does not prohibit smoking within the 
property by a person who, on the basis that the person 
smoked regularly before this by-law was made, has 
obtained the consent of the owners’ corporation in 
writing to smoking, provided:

(a) the person resides in the property;

(b) the person does not smoke within the building or at 
a location visible from a public street;

(c) the smoke generated by the person’s smoking is 
not discernable in a lot, and does not enter any air 
conditioning serving the building;

(d) the person does not smoke in or near an area in 
which clothes dry or children play;

(e) the person complies with any other conditions that 
the Owners’ Corporation may place upon its consent.

6. The owners’ corporation may place conditions upon 
a consent given by it pursuant to paragraph 5. The 
recipient of the owners’ corporation’s consent must 
comply with such conditions.
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Frequently Asked Questions

Should I speak directly with a neighbour about a problem with smoke drift? 

Speaking politely with a smoking neighbour may 
resolve the problem. However, this should only be 
done if you feel comfortable about your safety in doing 

so. If you decide to speak directly with your neighbour, 
it is suggested that prior to doing so you familiarise 
yourself with content of this resource.

Isn’t a strata by-law prohibiting smoking throughout a multi-unit housing property 
a denial of a person’s legal right to smoke in their own home?

No-one has a legal or civil right to do something if it 
infringes upon another persons right to health and 
safety. The act of smoking when it results in the 
involuntary exposure of others to the cigarette smoke 
will put at risk the health of those others.

The NSW Residential Tenancies Act 2010 ensures 
a tenant the right to reasonable peace, comfort or 
privacy in using the residential premises. The NSW 
Strata Schemes Management Act 1996 also requires 
owners and occupiers using a lot to not create a 

nuisance. For example, you can’t play music loudly in 
your apartment if it causes a nuisance to others.

Similarly, if your cigarette smoke drifts from your 
apartment to other parts of your strata building it 
can become a nuisance to others and as a result, 
be subject to legal redress. Two NSW legal cases 
were won by people affected by cigarette smoke-
related nuisance in apartment buildings.1,2 Of course, 
cigarette smoke is more than a nuisance because it  
is harmful to health.
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Is there any proof that drifting cigarette smoke within apartment blocks is  
harmful at the low doses experienced by those in the apartments where no-one  
is actively smoking? 

There is no known safe level of exposure to cigarette 
smoke. The US Surgeon General has stated that 
second-hand smoke can cause significant and rapid 
harm, even at low levels of exposure, and especially 

when exposure is repeated and ongoing.3 The potential 
harm is greater for vulnerable people such as children, 
pregnant women, the elderly and people with heart/
respiratory conditions.

Can’t the problem of cigarette smoke drift in apartment blocks be resolved by 
shutting doors and windows or through the use of ventilation? 

Smoke can drift into and throughout a building via open 
doors and windows, door and window jambs, wall-inset 
air vents, mechanical ventilation and air conditioning 
systems, elevator shafts, hallways, stairwells, cracks  
in walls, balconies, patios, plumbing systems and 
electrical systems.

No ventilation system can fully eliminate the problem  
of tobacco smoke drift. A Position Document published 
by the American Society of Heating, Refrigerating and  
Air-Conditioning Engineers concluded that:

… the only means of effectively eliminating health risk 
associated with indoor exposure (to second-hand 
smoke) is to ban smoking activity.4

The science on this is very clear; tobacco smoke cannot 
be safely contained within one unit of a building.5-8

Don’t smoke-free apartment blocks infringe civil liberties? 

The longstanding policy of the NSW Council for Civil 
Liberties states:

Smoking should only be allowed where there is 
no possibility of passive smoking causing harm or 
discomfort to others. The onus should be on the 
smoker to prove no discomfort or irritation to  
non-smokers.9

As stated in Information Sheet 1 (‘Why choose smoke-
free apartments’) in this kit, recent research comprising 
air quality testing shows that second-hand smoke can 
spread throughout multi-unit residential apartment 
complexes, infiltrating apartments where smoking does 
not occur, thus affecting non-smoking occupants.5-8

How do I go about having a smoke-free environment policy introduced to my  
apartment block? 

Most smoke-free policies in apartment blocks are 
introduced through the establishment of a strata by-law 
that has the effect of prohibiting smoking throughout  
the entirety of the development (see Information  
Sheet 4 for examples of by-laws). Whether you 
are a property owner or a tenant within a multi-unit 

development, you will need to gain the support of the 
owners’ corporation for this purpose.

See Information Sheets 2 and 3 in this resource (‘What 
you can do …’ and ‘Case studies’) for more information 
on this.

Air-conditioning 
systems and door 
jambs are among 
the means by 
which smoke can 
drift throughout a 
building



How can a smoke-free policy be enforced? 

A large majority of the community do not smoke and 
an overwhelming majority of people choose to live in a 
smoke-free environment.10 Furthermore, most smokers 
want to quit,11 and may appreciate the extra incentive 
that such a by-law will provide. Therefore, in many 
instances enforcement will not be required.

Nevertheless, if enforcement is required, Section 45 
of the NSW Strata Schemes Management Act 1996 
provides the authority. This Section states:

An owners’ corporation may serve a notice, in a form 
approved by the Director-General, on the owner or 

occupier of a lot requiring the owner or occupier 
to comply with a specified by-law if the owners’ 
corporation is satisfied that the owner or occupier has 
contravened that by-law.

It is important to note that Section 45 also states:

A notice cannot be issued under this section unless 
a resolution approving the issue of the notice, or 
the issue of notices for the type of contravention 
concerned, has first been passed by the owners’ 
corporation or the executive committee of the  
owners’ corporation.

What impact will the by-law have on my property’s re-sale or rental income value? 

Given the overwhelming community preferences for 
smoke-free living, it is reasonable to assert that the  
value of the property will increase as a result of a 
“smoke-free by-law”. 

As smoking rates continue to fall such a by-law would 
likely become a stronger selling point.12

Can ‘air-sealing’ in multi-unit housing prevent air-flow and smoke drift between 
apartments? 

While it is possible to reduce air flows that facilitate 
smoke drift, for most this will not be a practical way  
to solve the problem. As a report of a study in the 

United States stated:

… it is extremely difficult to eliminate these flows unless 
the buildings are vacated and extensively rebuilt.13

Where can residents smoke if they want to? 

Smokers will need to smoke in a location where the 
smoke is unlikely to drift into indoor areas of multi-unit 
housing. It may be feasible to establish a designated 
outdoor smoking area. Again, this should be in a location 

where others are unlikely to be affected by the smoke. 
At some apartment complexes it may be possible to 
establish a designated outdoor smoking area on the  
roof of the building/s.

Where can smokers find help to quit? 

Many smokers find it very difficult to quit. This is mainly 
because nicotine is an addictive drug.14 Nevertheless, 
there are many ex-smokers in the community who 
have overcome nicotine addiction. And most of those 
who have quit successfully did so without professional 
assistance or the use of pharmaceutical aids, such as 
nicotine patches.15

However, for those who do have difficulty quitting, 
the NSW Quitline telephone information service can 
help. The service comprises a free, confidential and 
individually-tailored service to assist in the quitting 
process. It can be accessed from anywhere in Australia 
for the cost of a local call from a landline, with higher 
costs for mobile phones. 

The Quitline number is: 13 7848 (13 QUIT)

No-one has  
a legal or civil right to  

do something if it 
infringes upon another 
persons right to health 

and safety.
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What is happening overseas?
The problem of smoke-drift in apartment blocks has 
given rise to interesting developments in the United 
States and Canada. In the private housing sectors 
of these countries, the number of multi-unit housing 
developments with comprehensive smoke-free 
policies is rapidly increasing.1-3 During the decade 
2000 to 2010 the numbers of smoke-free apartment 
blocks in the US grew exponentially from almost 
nil to a situation in which “virtually every state has 
smoke-free multi-unit housing available, and many 
states have thousands, if not hundreds of thousands, 
of smoke-free units”.4 In California, by the end of 
2011, sixteen local government jurisdictions had laws 
requiring at least 75% of units in apartment complexes 
to be smoke-free.5

Public opinion surveys, which 
almost invariably indicate 
overwhelming support for 
smoke-free apartments, 
provide some explanation for 
this trend.6

In California, tobacco control 
advocates are pushing for local 
ordinances that would require a certain 
percentage of apartment complexes to be designated 
smoke-free.

Canadian smoke-free housing web sites suggest that 
smoke-free policies in Canada are also increasingly 
prevalent. For example, 50 multi-unit housing 
complexes have advertised their smoke-free status on 
the web site Smoke-free Housing BC.7

 

During the  
decade 2000 to 

2010 the numbers 
of smoke-free 

apartment blocks 
in the US grew 

rapidly.
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The growth of smoke-free public housing

In July 2009, the U.S. Department of Housing and 
Urban Development issued a notice regarding Non-
Smoking Policies in Public Housing.8 The Notice 
encourages public housing authorities to implement 
smoke-free policies in public housing units. The US-
based Smoke-free Environments Law Project reported 
that as of January 2011 at least 230 US local public 
housing authorities had adopted smoke-free policies for 
some or all of their apartment buildings.6 Over 200 had 
been adopted since the beginning of January, 2005; 
an average of over 2.9 per month.9 This constituted an 
increase of almost 1,300% in the number of housing 
authorities with smoke-free policies in 72 months.

Relevant web sites providing information about  
smoke-free housing in the US and Canada are  
listed in Information Sheet 7 (‘General Information’)  
in this resource.
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General information

Relevant NSW legislation

• The Smoke-free Environment Act 2000

Web address:	http://www.austlii.edu.au/au/legis/
nsw/consol_act/sea2000247/	

Also	see	NSW	Ministry	of	Health	(formerly	
Department	of	Health)	fact	sheet	Smoke-free	
NSW:	What	does	it	mean	for	strata	schemes	and	
community	schemes

Web address:	http://www.health.nsw.gov.au/
resources/publichealth/healthpromotion/tobacco/
pdf/070213_strata_schemes.pdf	

• Strata Schemes Management Act 1996

Web address: http://www.austlii.edu.au/au/legis/
nsw/consol_act/ssma1996242/	

• Residential Tenancies Act 2010

Web address:	http://www.austlii.edu.au/au/legis/
nsw/consol_act/rta2010207/	

• Landlord and Tenant (Amendment) Act 1948  
– Section 62

Web address:	http://www.austlii.edu.au/cgi-bin/
sinodisp/au/legis/nsw/consol_act/lata1948257/s62.	
html?stem=0&synonyms=0&query=nuisance	

Peak strata owners’ and tenants’ representative organisations

Owners’ Corporation Network

The	Owners’	Corporation	Network	web	site	states	
that	it	is	the	peak	body	for	owners	and	investors	in	
residential	strata	developments.	Listed	activities	of	the	
Network	include:

•	 Educating	Executive	Committee	members	and	
individuals

•	 Lobbying	for	necessary	changes	to	Government	
policy	and	legislation

•	 Representing	owners	on	Government,	Education	
and	Industry	committees

•	 Playing	an	active	role	in	the	media

The Network’s contact details are:

E-mail:	enquiries@ocn.org.au	

Web address:	http://www.ocn.org.au/	

Postal:	Owners’	Corporation	Network	Australia	Inc	
PO	Box	Q933,	Queen	Victoria	Building,	NSW	1230

Tenants Union of NSW

The	web	site	of	the	Tenants’	Union	of	NSW	states		
that	the	organisation	is	the	state’s	peak	non-
government	organisation	for	tenants	and	that	it	
represents	the	interests	of	all	NSW	tenants,	including	
tenants	of	private	rental	housing,	social	housing	tenants,	
boarders	and	lodgers,	and	residential	park	residents.

Web address:	http://www.tenants.org.au/
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NSW Department of Fair Trading (Strata schemes)

The	Department’s	web	site	contains	comprehensive	
information	on	strata	schemes	in	NSW	including	the	
composition,	role	and	functions	of	a	strata	scheme,	its	
powers	and	services	available	to	help	resolve	disputes.

Web address:	http://www.fairtrading.nsw.gov.au/
Tenants_and_home_owners/Strata_schemes.html	

Phone:	13	32	20

Australian tobacco control advocacy organisations

Action on Smoking and Health (ASH) Australia

ASH	Australia	is	national	tobacco	control	advocacy	
organisation.	The	ASH	web	site	contains	a	‘Smoke-
free	multi-unit	housing’	page	that	provides	up-to-date	
information	on	related	developments	and	resources.

Web address:		
http://www.ashaust.org.au/lv4/housing.htm

Phone:	02	9334	1900

Non Smokers Movement of Australia

A	grass	roots	tobacco	control	advocacy	group,	the	Non-
smokers	Movement	of	Australia	has	established	a	web	
page	titled	‘Smoke	Drift	from	Neighbours’	containing	tips	
and	suggestions	for	resolving	the	problem.	The	Movement	
welcomes	the	involvement	of	members	of	the	community.

Web address:	http://www.nsma.org.au/index.htm	

Postal:	The	Non-Smokers’	Movement	of	Australia	Inc,	
PO	Box	K860,	Haymarket	NSW	1240.

US and Canadian web sites

Smoke-Free Environments Law Project

The	US-based	Smoke-Free	Environments	Law	Project	
–	an	initiative	of	the	Centre	for	Social	Gerontology	-	
comprises	a	comprehensive	overview	of	the	many	
current	and	recent	smoke-free	housing	related	
developments	in	the	USA.

Web address: http://www.tcsg.org/sfelp/apartment.htm

MIsmoke-free Apartment web site

This	initiative	of	the	Smoke-Free	Environments	Law	
Project	provides	interesting	advice	on	legal	options,	
although	of	course,	this	is	within	the	context	of	the	US	
legal	environment.	Still,	the	common	law	possibilities	
discussed	on	the	site	are	similar	to	those	in	Australia.	

Web address:	http://www.mismokefreeapartment.org	

Smoke-free Housing Registry

The	Smoke-free	Housing	Registry	will	list	smoke-free	
multi-unit	housing	upon	application.	Although	based	in	
the	United	States,	the	Registry	provides	an	opportunity	
for	international	listings.	Smoke-free	multi-unit	property	
owners	within	Australia	may	wish	to	apply	to	have	their	
properties	listed.	The	contact	details	of	the	Registry	are:

Email:	smokefreeapartments@pacificnet.net

Web site:	http://www.smokefreeapartments.org	

Smoke-free Housing BC (Canada)

Described	as	the	“first	dedicated	website	in	Canada	
designed	to	encourage	and	assist	strata	corporations	to	
create	more	smoke-free	options	for	British	Columbians	
living	in	condominium	complexes”,	this	site	provides	
resource	material	including	legal	information,	survey	
results,	“how-to”	guides	and	testimonials.

Web address:	http://www.smokefreehousingbc.ca/
strata/index.html	
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